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TOPIC: VA CHANGES SDVOSB RULES BY ALLOWING SERVICE DISABLED
VETERAN TO OWN MORE THAN ONE COMPANY AND ELIMINATING
FULL TIME EMPLOYMENT REQUIREMENT

Effective February 18, 2011, the Department of Veteran Affairs’ has changed the rules
governing a service-disabled Veteran’s management and control over a service-disabled
Veteran Owned Small Business ("SDVOSB”).

1. Prior to the change, a service-disabled Veteran could only own one (1) SDVOSB at any
given time. The logic behind that rule is that a service-disabled Veteran could not
realistically manage and control more than one company at a time. The VA eliminated
the one-company rule after public comment.

2. The VA agreed that the one-company rule was unfair to start-up SDVOSBs. With start-
ups, the service-disabled Veteran may have to run an existing business until the start-up
SDVOSB gets on its feet.

3. The one-company rule has been eliminated from the new regulation.

4. The new rule also discards the requirement that the service-disabled Veteran must work
full-time for an SDVOSB.

5. The new rule states that, “an applicant or participant must be controlled by one or more
veterans who possess requisite management capabilities. Owners need not work full-
time but must show sustained and significant time invested in the business.”

6. Even with the VA’s rule changes, a service-disabled Veteran must still pay close
attention to the control and management requirements. Where a service-disabled
Veteran owns an SDVOSB and another business, the service-disabled Veteran must
submit a written supplemental statement to the VA, stating that this will not impede the
service-disabled Veteran’s ability to manage and control the SDVOSB. In this regard, the
new regulation states:

(c)(1) An applicant or participant must be controlled by one or more
veterans or service-disabled veterans who possess requisite
management capabilities. Owners need not work full-time but must
show sustained and significant time invested in the business. An owner
engaged in employment or management outside the applicant concern



must submit a written statement supplemental to the application which
demonstrates that such activities will not have a significant impact on
the owner’s ability to manage and control the applicant concern.
Applications form joint-ventures are exempt from the requirement to
submit a supplemental written statement.

7. We therefore are faced with a new standard that the service-disabled Veteran must
demonstrate a “sustained and significant time invested in the [SDVOSB] business.” This
provides the VA with some flexibility in determining whether a service-disabled Veteran
has dedicated the necessary time to properly manage and control an SDVOSB.

8. The service-disabled Veteran must be prepared to demonstrate that he is not spread
too thin by owning more than one (1) business, and is able to manage and control his
SDVOSB company.

(Copy of regulation changes are attached)

Disclaimer: For informational purposes only. This does not constitute legal advice or
establish an attorney client relationship with the reader. The reader should retain an
attorney if legal advice is sought.
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regulatory changes. Moreover, these
regulatory changes do not impose
substantial direct compliance costs on
Indian tribal governments. Accordingly,
the Department has determined that
advance consultation with Tribes is not
required for this rulemaking. In the
future if the Department publishes
additional directives or guidance on
how to implement this regulation in the
Forest Service Manual or Forest Service
Handbook, the Department will consult
with Tribes prior to its publication. At
this time, the Department does not
intend to publish additional guidance
on how to implement this regulation.

Energy Effects

The Department has reviewed this
final rule under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Department
has determined that this final rule does
not constitute a significant energy action
as defined in the E.O.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this final rule on
Stale, local, and Tribal governments and
the private sector. This final rule will
not compel the expenditure of $100
million or more by any State, local, or
Tribal government or anyone in the
private sector. Therefore, a statement
under section 202 of the act is not
required.

Controlling Paperwork Burdens on the
Public

This final rule does not contain any
recordkeeping or reporting requirements
or other information collection
requirements as defined in 5 CFR part
1320 that are not already required by
law or not already approved for use.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and its
implementing regulations at 5 CFR part
1320 do not apply.

Text of the Final Rule
List of Subjects in 36 CFR Part 261

Crime, Law enforcement, National
forests.

For the reasons set forth in the
preamble, part 261 of title 36 of the

Code of Federal Regulations is amended
as follows:

PART 261—PROHIBITIONS

m 1. The authority citation for part 261
conlinues to read as follows:

Authority: 7 U.S.C. 1011(f), 16 U.S.C. 472,
551, 620(f), 1133(c), (d)(1), 1246(i).

Subpart A—General Prohibitions

m 2.In §261.2, add definitions for
Indian tribe and traditional and cultural
purpose in alphabelical order to read as
follows:

§261.2 Definitions.
* * * * *

Indian tribe means any Indian or
Alaska Native tribe, band, nation,
pueblo, village, or other community that
is included on a list published by the
Secretary of the Interior under section
104 of the Federally Recognized Indian
Tribe List Act of 1994 (25 U.S.C.
479a-1).

* * * * *

Traditional and cullural purpose
means, with respect to a definable use,
area, or practice, that it is idenlified by
an Indian tribe as traditional or cultural
because of its long-established
significance or ceremonial nature for the

Indian tribe.
* * * * *

Subpart B—Prohibitions in Areas
Designated by Order

®m 3. Amend § 261.53 by adding
paragraph (g) to read as follows:

§261.53 Special closures.
* * * * *

(g) The privacy of tribal activities for
traditional and cultural purposes.
Closure to protect the privacy of tribal
activities for traditional and cultural
purposes must be requested by an
Indian tribe; is subject to approval by
the Forest Service; shall be temporary;
and shall affect the smallest practicable
area for the minimum period necessary
for activities of the requesting Indian
tribe.

Dated: January 11, 2011.

Jay Jensen,

Deputy Under Secretary, NRE.

(FR Doc. 2011-937 Filed 1-18-11; 8:45 am|
BILLING CODE 3410-11-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 74
RIN 2900-AM78

VA Veteran-Owned Small Business
Verification Guidelines

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document affirms as
final, with changes, a final rule with

request for comments that implemented
portions of the Veterans Benefits, Health
Care, and Information Technology Act
of 2006. This law requires the
Department of Veterans Affairs (VA) to
verily ownership and control of veteran-
owned small businesses, including
service-disabled veteran-owned small
businesses. This final rule rescinds the
requirement that eligible owners work
full-time in the business for which they
have applied for acceptance in the
Verification Program and that limits
participants to a single business. It
formally changes the time period for
issuance of reconsideration decisions
from 30 to 60 days and changes the
distribution of profits for limited
liability companies and employee stock
ownership plans.

DATES: Effective Date: This final rule is
effective February 18, 2011.

FOR FURTHER INFORMATION CONTACT: Ms.
Gail Wegner, Deputy Director, Center for
Veterans Enterprise (00VE), Department
of Veterans Affairs, 810 Vermont Ave.,
NW., Washington, DC 20420, phone
(202) 303-3260 x5239.

SUPPLEMENTARY INFORMATION: In a final
rule with request for comments
published in the Federal Register on
February 8, 2010, (75 FR 6098), we
revised 38 CFR part 74 setting forth a
mechanism for verifying ownership and
control of veteran-owned small
businesses (VOSBs), including service-
disabled veteran-owned small
businesses (SDVOSBs). We solicited
comments on the following new interim
final requirements: Requiring eligible
owners work full-time in the business
for which they have applied for
acceptance in the VOSB or SDVOSB
Verification Program, changing the time
period for issuance of reconsideration
decisions from 30 o 60 days, and
changing the distribution of profits for
limited liability companies and
employee stock ownership plans. We
provided a 30-day comment period
which ended on March 10, 2010. We
received more than 100 comments on
the interim final requirements. The
issues raised in the comments are
discussed below. Based upon the
rationale set forth in this document, we
are rescinding the interim final
provisions that require owners to work
full-time in the business for which they
have applied for acceptance in the
Verification Program and which limit
participants to a single business. We are
also formally changing the time period
for issuance of reconsideration
decisions from 30 to 60 days and
changing the distribution of profits for
limited liability companies (LLC) and
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employee stock ownership plans
(ESOP).

Comments were solicited on the
following aspects of the rule:

Section 74.3(d), Profits and
Distributions

We received several comments on the
additional requirement that an eligible
individual’s ability to share in the
profits of a concern should be
commensurate with the extent of his/her
ownership interest in that concern and
on the revised requirement for the
evaluation of profits and distributions to
determine ownership interest in ESOPs
and LLCs. We are making a minor
clarifying edit in § 74.3(d)(1) to change
the word “concern” to “or participant”
resulting in “applicant or participant” to
be consistent with prior terminology in
§74.3.

1. Numerous commenters suggested
adding text to state that the VOSB
venture of any VOSB joint venture must
receive 51 percent of the profits of the
joint venture. We agree with this
suggestion and have modified the rule
accordingly. This change aligns VA’s
rule with the provisions of 13 CFR part
125 which governs, in part, the profit
requirements of joint ventures in the
government-wide SDVOSB program.
The subparagraphs have been
renumbered and this text, “[a]t least 51
percent of the net profits earned by a
joint venture in which the applicant or
participant is the lead concern,” is
added to § 74.3(d)(2).

2. Numerous commenters strongly
recommended deleting 38 CFR
74.3(d)(4) stating that the subsection
was “badly drafted” and “meaningless.”
We disagree and no changes will be
made based on these comments. This
text reads “[aln eligible individual’s
ability to share in the profits of the
concern should be commensurate with
the extent of his/her ownership interest
in that concern.” VA maintains that real
evidence of ownership is demonstrated
where the owner has the right to receive
a share of profits equivalent to his/her
ownership interest in the concern;
otherwise, that ownership interest lacks
materiality. For example, if an owner
had a 51 percent ownership interest but
was only entitled to 1 percent of the
profits, the owner’s ownership interest
is rendered meaningless. However, in
the renumbered text, this language
appears in § 74.3(d)(5).

3. One commenter opposed the text
that “[a]n eligible individual’s ability to
share in the profits of the concern
should be commensurate with the
extent of his/her ownership interest in
that concern,” saying it is not
envisioned by the law and the

requirement that the owner be the
highest compensated creates an unfair
management burden in recruiting the
best talent. We will not make any
changes based upon this comment. The
commenter’s concerns are unfounded
because this text deals solely with the
issue of ownership of the concern and
the rule already allows for exceptions to
the requirement that the owner be the
highest compensated employee.
Currently, § 74.4(g)(3) establishes that
“[tJhe highest ranking officer may elect
to take a lower salary than a non-veteran
only upon demonstrating that it helps
the applicant or participant.” Therefore,
if taking a lower salary is necessary for
maintaining competitiveness, the owner
can do so without risking verified
status.

4. One commenter replied “[t]his is a
welcome change for veteran-owned
ESOP’s. However, the language appears
to exclude 100 percent veteran-owned
ESOP’s; i.e., there must be some
quantity of ‘outstanding’ non-ESOP
stock that is owned by veterans. What
if veterans owned only their portion of
the ESOP stock? Could the business
qualify as VOSB or SDVOSB in that
event?” We will not make any changes
based upon this comment because
§ 74.3(a) addresses this matter. If 100
percent of the stock is veteran-owned in
an ESOP, then there is no issue, as the
business is still owned by a veteran.

Section 74.4(c)(1), Single Business; Full-
Time Control

VA received several comments
concerning the single business and full-
time control requirements. A few
commenters opposed the requirement to
have a single business participating in
the program at one time, with the
exception of joint-ventures. Commenters
also opposed the requirement for the
eligible owner to work full-time in the
business. We agree and have reinstated
the text of the Interim Final Rule
published in the Federal Register on
May 19, 2008 (73 FR 29024), that “[a]n
applicant or participant must be
controlled by one or more veterans or
service-disabled veterans who possess
requisite management capabilities.
Owners need not work full-time but
must show sustained and significant
time invested in the business” with the
addition of a requirement for an owner
to submit a written statement
demonstrating that outside employment
activities will not have a significant
impact on the owner’s ability to manage
and control the applicant concern. We
include an exception for applications
from joint-ventures from this written
statement requirement because joint
ventures as defined by 38 CFR 74.1 are

business entities created for single,
specific business ventures for joint
profit and not created for conducting
business on a permanent basis.
Accordingly, the regulation permits a
veteran to maintain its primary business
operation for general business and still
create a joint venture for a specific
project without losing its veteran-owned
small business status. Therefore, in
these circumstances, VA acknowledges
that the veteran owner can have its
regular business operation and a joint
venture without affecting its ability to
manage both at the same time. To
maintain the requirement that owners
must work full-time in the business
ignores some factors that greatly affect
today’s business climate and put an
unnecessary burden on certain business
owners who need to spread their time
between several different projects or
occupations. The additional
requirement of a written statement
demonstrating that the outside
employment activities will not have a
significant impact on the owner's ability
to manage and control the applicant
concern will allow VA to ensure that the
business seeking verification is still
truly under the control of the veteran
owner. In addition, VA has deleted the
definition of “full-time” from § 74.1.

Single Business Requirement Related
Comments

1. Numerous commenters opposed the
text that “an eligible owner may only
have one business participating in the
Verification Program at one time”
because they interpreted it as limiting
joint ventures. One commenter
explained that such arrangements are
“necessary due to the tight economy,
procurement changes and lower
government spending.” Several
commenters supported a clarification
for the regulation to state that eligible
owners of businesses enrolled in the
Verification Program may also have
additional joint venture agreements that
participate in the program. We will not
make any changes based upon these
comments because the current rule
already permits joint ventures in
addition to a participant’s primary
business.

2. Numerous commenters opposed
participation by a single business as
more stringent than and inconsistent
with other Federal small business
programs. An additional commenter
noted that the text limiting eligible
owners to only one business in the
Verification Program “appears to run
contrary to White House policy
statements in support of small business”
and “would stifle job creation and
economic development.” We agree that






